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Before: Wald, Silberman and Henderson, Circuit Judges.
pinion for the Court filed by Crcuit Judge Wald.

Qpi nion concurring in the judgnent filed by Crcuit Judge
Hender son.

Wald, Crcuit Judge: John W Hinckley, Jr., an insanity
acquittee presently commtted to St. Elizabeths Hospital in
Washi ngton, D.C. ("Hospital"), filed a notion with the United
States District Court seeking a conditional release under D.C.
Code Ann. s 24-301(k) (1981). This rel ease would have per-
mtted himto spend approxi mately one twel ve-hour period
per month in the community, with his parents but otherw se
unsupervi sed. The Hospital did not support Hinckley's no-
tion, and had already denied a simlar request fromhim The
United States al so opposed the notion. See United States v.
H nckl ey, 967 F. Supp. 557, 558-59 (D.D.C 1997). After a
four-day evidentiary hearing, the district court, Judge June
L. Geen, found that H nckley continues to present a danger
to hinmself or others. It accordingly denied his notion for
condi tional release. See id. at 558.

In the present appeal, Hinckley argues that the district
court's order should be vacated because, in a pre-hearing
evidentiary ruling, the district court held that the deliberative
process privilege shielded the discussion that took place be-
tween nenbers of the Hospital's Review Board as they
consi dered whet her to support Hi nckley's conditional release.
H nckley clainms that this ruling prevented himfromtesting
the propriety of the Review Board's ultinmate decision (nmade
before the present case began) to deny Hi nckley a conditiona
rel ease. W reject this argunment and affirmthe district
court's opi nion.
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| . Background

H nckley attenpted to assassinate then-President Ronald
Reagan on March 30, 1981. |In the process, he shot and
wounded four people: Reagan, Presidential Press Secretary
James Brady, Secret Service Agent Tinothy MCarthy, and
Metropolitan Police Oficer Thomas Del ahanty. At his crim-
nal trial, H nckley presented evidence that he was suffering
froma nmental disease and that his crimnal actions were the
result of that disease. On June 21, 1982, the jury found
H nckl ey not guilty by reason of insanity. The district court
then commtted Hnckley to St. Elizabeths Hospital, where he
has remained to this day. See id.

During the course of his comm tnent, H nckley has sought
various fornms of release fromthe U S. District Court. Al of
t hese requests were either denied or withdrawmn. In addition
in 1987 and 1988, the Hospital asked the district court to
rel ease Hinckley into the community under the supervision of
Hospital staff, but subsequently withdrew t hose requests.

See id.

The district court held a four-day hearing on Hi nckley's
present nmotion for conditional release. Hi nckley presented
five witnesses: two psychol ogists, two psychiatrists, and

H nckley's father. See id. Hinckley's four experts all testi-

fied that Hi nckley suffers froma psychotic disorder and

maj or depression, both of which are in rem ssion, and from
narci ssistic personality disorder, which is active. They also
testified that H nckley would present a very |ow risk of

danger to hinself or others if the district court granted his
request for conditional release. They further agreed that, if
H nckl ey had a recurrence of his prior active nental illnesses,
any synptons woul d devel op sl owly enough that they would

be detectable before an unescorted visit. See id. at 559.

The United States presented one fact wi tness, Conmander
Jeanette Wck, and one expert psychiatrist, Dr. Raynond
F. Patterson. See id. at 558. Wck, who is Chief Pharnacist

at the Hospital, testified about her interactions with H nckley.

She stated that she first met H nckley when she offered to
lend hima book in |late February or early March 1995. Wck
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testified that H nckley then began making fairly frequent,

and al ways unannounced, visits to her office. Over the course
of these visits, H nckley gave Wck audi o tapes of nusic he
had recorded, including one " 'love song" " that contained
Wck's pet nane for her daughter. Wck al so di scovered that

H nckl ey had been gathering information about her persona
schedul e with her daughter. [Id. at 559.

This continued for about three weeks, until Wck's staff
menbers told her that they believed she was spending too
much tine with H nckley. Wck testified that she then
i nformed Hi nckley that he could not cone to her office
without calling first. Hinckley nonetheless continued to nake
unannounced visits, and Wck had to repeat her instruction
At that point, the Hospital pharmacy began to receive a high
vol ume of hang up calls. Wen Wck answered t he phone,
H nckley would identify hinself as the caller. Wck testified
that she reported these problens to Dr. Maureen Christi an,
H nckl ey's therapist, and then began to avoid H nckley com
pletely. See id. at 559-60.

According to Wck's testinony, however, she had to file an

i ncident report with the Hospital in Septenber 1995 because
H nckl ey had di sobeyed instructions by delivering a package
to her. After the Hospital investigated, it inposed three
restrictions on Hinckley: (1) Hi nckley was prohibited from
being in the general vicinity of the building in which Wck
wor ked; (2) Hi nckley could have no social relationship with
Wck; and (3) whenever Hi nckley planned to wal k around the
Hospital grounds, he had to tell a menber of his treatnent
team what he was going to do and where he was going to be.
See id. at 560.

Wck further testified that she now sees Hinckley on the
third Monday of each nonth, when she attends a neeting in
the Acute Care Hospital building. Wck stated that Hi nckley
is frequently standing in the | obby when she arrives, and
descri bed one such encounter that took place in March 1996:
" '"[H nckley] glares at me. He stares at nme. | guess the
ki ds woul d say, he stares ne down.... | went to the
el evator, and as | went to the elevator, [Hi nckley] re-situated



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3094 Document #344950 Filed: 04/14/1998

hi nself so he could keep ne in his line of vision apparently.’
I d.

The district court credited Wck's testinony, and found
that Hinckley had offered no evidence to rebut it. See id

The governnent's expert witness, Dr. Patterson, also testi-
fied. Patterson agreed with Hinckley' s experts that H nck-
| ey's psychotic disorder and major depression are in rem s-
sion. However, he did not agree that H nckley would not be
dangerous to hinmself or others if allowed to have unacconpa-
nied visits in the comunity with his parents. See id. Here,
Patterson cited a nunber of factors. Patterson explained:

"The last tinme M. Hinckley was in the Conmunity,

unatt ended or unsupervised, the risk of dangerousness
was extremely high. That was 16 years ago. Therefore,
you have to consider past history and what factors went
into his having conmtted that offense, and his subse-
guent inprovenment as observed by hospital staff and as
reported by hinself and by others, and the psychol ogi ca
testing that denonstrates some inprovenments in sone
areas and sone concerns that some very core personality
i ssues remai n unchanged. "

Id. Patterson also based his opinion on Hinckley's "rel ati on-

ship®" with Wck, stating that it bore sone " 'striking simlari-
ties to the "relationship’ ... that he had with Ms. [Jodie]
Foster' " and raised questions about whether H nckley was

obsessively infatuated with Wck. 1Id. at 560-61. The doctor
stated that Hi nckley's behavior toward Wck was significant
because of Hinckley's history of stal king peopl e, including
President Carter, President Reagan, and Jodi e Foster. Pat-
terson described this past stalking as ultimately |eading to
H nckl ey's assassination attenpt on Reagan. See id. at 561

But, in the district court's judgnent, Patterson's descrip-
tion of Hinckley's past and continued propensity for deception
and secretiveness, especially with respect to those responsible
for treating him was the nost inportant factor that the
doctor cited. Patterson observed that Hi nckley's treatnment
team did not know about his "relationship” with Wck until
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nearly six nmonths after the two had net. Patterson believed
that this was consistent with Hi nckley's history, including the
failure of several nental health professionals who were treat-
ing Hinckley prior to his assassination attenpt to detect

H nckl ey's psychosis and the failure of the Hospital on severa
occasi ons during H nckley's conmtnment to detect behavior

that represented continuing synptonms of his nmental illness.

See id. As Patterson el aborat ed:

"There have been in the Md-'80"s, let's say in '83 to ' 88,
nunber of situations where M. Hinckley has not told
people that are his treaters what he's actually thinking or
doing. They relate to collecting pictures of Jodie Foster.
They relate to requesting a nude caricature of Jodie
Foster. Even up into the day before a hearing on the
matter, M. Hinckley stat[ed] that it had no sexua

content, was not nude.

They relate to his witing Ted Bundy, his witings
about Adolf Hitler, Charles Manson. And none of his
treaters knew that fromM. Hinckley telling themuntil
he was confronted with it by third parties revealing that
information to Hospital staff."”

I d.

Based on this evidence, the district court nade the foll ow
ing findings of fact: (1) "Petitioner's current diagnosis is
psychoti c di sorder not otherw se specified, in rem ssion; nma-
jor depression, in remssion; and, narcissistic personality

di sorder”; (2) "Petitioner has a history of deception and a
record of screening information he is otherwi se obligated to
provide to treating and examning clinicians"; (3) "[a]s re-

cently as March 1995-March 1996, Petitioner has engaged in
conduct with the Chief Pharmacist at the Hospital, Jeanette
Wck, that has disturbing parallels to the conduct |eading up
to the shooting of President Reagan including the stal king of
President Carter and Jodie Foster”; and (4) "[t]he psychol og-
ical testing results indicate that Petitioner has made progress
but continues to be 'very defensive and represses a lot of his
feelings." " 1d. at 561-62. The court therefore concl uded
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that Hinckl ey would present a danger to hinmself or others if
granted a conditional release. See id. at 558.

I1. Analysis

VWhen Hinckley's notion for conditional release was before
the district court, his argunments relating to the Hospita
Revi ew Board focused on the assertion that all evidence of
t he Revi ew Board' s deci si onnaki ng and opi ni ons shoul d be
i nadm ssi bl e, because the Hospital had asserted that the
Revi ew Board's deliberations were privileged. Wth consid-
erably | ess enphasis, H nckley also contended that the deli-
berative process privilege did not apply to the Review Board's
deliberations at all.1 The district court disagreed on both
counts. It found that the deliberative process privilege did
protect the Review Board from having to disclose the sub-
stance of its deliberations. The district court also rejected
H nckl ey's argunent that all Hospital Review Board evi dence
shoul d accordi ngly be excl uded, expl aining:

[ T]he Review Board's deci sion shoul d not be excl uded
simply because the privil ege has been invoked. As dis-

1 W reject the United States' argunent that because Hi nckl ey
did not expressly raise the deliberative process challenge in the
district court this court should apply a plain error standard in
consi deri ng whether the privilege protects the Hospital Review
Board's internal deliberations. Al though H nckley's notions before
the district court certainly concentrated on the contention that al
evidence relating to the Review Board shoul d be inadm ssible
H nckley clearly, if briefly, stated the essence of his present claim
See Joint Appendix ("J.A ") at 157-58 ("M . Hi nckley disputes the
application of those privileges [the deliberative process privilege
and the peer review privilege] in this context. M. H nckley
bel i eves the deliberative process privilege applies only to policy-
maki ng, which was not at issue when the Review Board deliberated
on M. Hinckley's request ...."); id. at 222 ("[T]he deliberative
process privilege is what Congress does, it's what boards do when
they are formulating policy. And of course that has nothing to do
here either. So we believe the citation to those privileges and the
i nvocation of those privileges is spurious. So we object on the
grounds that there is no such privilege.").
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cussed in United States v. Ecker, supra, the District
Court has a responsibility to consider all relevant evi-
dence. As the Ecker court stated, "[T]hese are truly

i nvestigatory proceedings in which traditional notions of
proof are sinply inapplicable. The district court, the
hospital, the patient, and the government share an obli -
gation to elucidate and explore all the relevant facts."
Id. at 193. Accordingly, the Court will not exclude the
Revi ew Board decision fromthe evidentiary hearing. In

so ruling, the Court notes that all of the information and
records available to the Review Board are al so avail able
to the parties here. 1f, in fact, the Governnent attenpts
to introduce the actual decision into evidence, the Court
will give it such weight as it deserves.

J. A at 164-65.

Utimately, however, the district court's opinion nmentioned
the Hospital Review Board's decision to deny H nckley a
conditional release only twice. The second nmention is clearly
irrelevant to the present appeal. It concerned Hinckley's
attenpt to have the district court vacate an order requiring
the Hospital to give two weeks of advance notice to the
district court and the United States Attorney's O fice before
t aki ng Hi nckl ey on supervi sed excursions into the comunity.
The district court denied this request on the ground, inter
alia, that it was noot because "the Hospital has not extended
"B-City' privileges to the Petitioner,” which would allow him
to make supervised excursions into the community, "so the
notice requirenment is not even an issue at this stage.”
H nckl ey, 967 F. Supp. at 563.

The first nmention of the Hospital Review Board's decision
appears in the district court opinion's discussion of the "stan-
dard of review." To be understood properly, this discussion
must be read in full:

As a notion for conditional release nmade pursuant to
D.C. Code s 24-301(k), the Court is required to make
findings of fact and conclusions of lawwith regard to
whet her the proposed rel ease will benefit the patient and
be safe for the public. United States v. Ecker, 11, 543
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F.2d 178, 191 (D.C. Gr. 1976). |In order for the Petition-
er to be successful, the Court mnust, after weighing all of
the evidence, find (by a preponderance of the evidence)
that the Petitioner "will not, in the reasonable future,
endanger hinself or others.” I1d. at 187. The Court in
Ecker Il noted that it is not "sufficient for the district
court nmerely to find that the patient 'is no longer likely
to injure hinmself or other persons because of nenta
illness.” " 1d. The Court nust make an "affirmative
finding that it is at |east nore probable than not that
[Petitioner] will not be violently dangerous in the future.”
Id.

In receiving and wei ghing the evidence, the Court is
not bound to accept the opinion of any expert w tness but
is free to consider other evidence including "the patient's
hospital file, the court files and records in the case, and
what ever illum nation is provided by counsel."” 1d. at
184-185.

In exam ning the evidence here, the Court notes that
the request for conditional rel ease has not come fromthe
Hospital, but fromthe Petitioner and that the Hospita
has, in fact, denied a simlar request nade by the Peti-
tioner. Such a posture nakes an exacting review of the
evi dence that nuch nore inportant.

Id. at 559. The district court's opinion proceeded to offer a
t hor ough description and anal ysis of the expert testinony and
evi dence that was before it. The district court never men-
tioned the Review Board's decision in this discussion

H nckl ey argues that this court should vacate the district
court's order because the | ower court inproperly shielded the
Revi ew Board' s deliberations under the deliberative process
privilege. In our view, however, there are no grounds for

vacating the district court's opinion, even if the court's ruling

on the deliberative process privilege was m staken--which we

do not believe to be the case. The nobst plausible reading of
the district court's opinionis that its review of the evidence
did not rely on the Review Board' s deci sion denyi ng H nckl ey

a conditional release, much | ess on the Review Board's prede-

ci sional deliberations.
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The nost plausible reading of the recited passage is that it
means exactly what it says. The fact that the Hospital did
not support Hinckley's conditional release did affect the dis-
trict court's standard of review Under the relevant District
of Colunbia statute, it nmeant that Hinckley bore the burden
of proof by a preponderance of the evidence, see D.C. Code
Ann. s 24-301(k)(3) (1981), whereas he would not have borne
that burden if the Hospital had supported his conditiona
rel ease and gone to the district court on his behalf, see id.
s 24-301(e). But after the district court established the
burden of proof, there is no indication that the district court
actually relied on the fact that the Hospital Review Board had
deni ed Hi nckley a conditional release when the court was
i ndependent |y eval uating the evidence in order to decide
whet her it should rel ease H nckley. Indeed, the district
court's sole comment relating to that subject, which appears
in the last two sentences of the passage quoted above, states
only that the court undertook its de novo review extrenely
carefully in light of the Hospital's denial of a conditiona
rel ease, a perfectly appropriate posture. Mdreover, it is
clearer still that the district court did not rely on the sub-
stance of the Review Board's internal deliberations in com ng
to its decision, precisely because the district court had no
know edge of the content of those deliberations.

This, however, is not our only ground for affirmng the
district court's opinion. W also find that, even if the district
court did rely on the Hospital Review Board's denial of a
conditional release when the court was conducting its review
of the evidence, the district court properly held that the
del i berative process privilege protects the internal delibera-
tions of the Review Board. Here, it is inportant to stress the
extraordi nary nature of Hinckley's discovery request and the
consequently limted scope of our holding. Hi nckley had
access to every piece of evidence that was before the Hospita
Revi ew Board and to a witten statenment explaining the
Revi ew Board's ultimate decision to deny hima conditiona
rel ease. The only part of the Hospital's entire process that
the district court protected under the deliberative process
privilege was the di scussion that took place between nmenbers
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of the Hospital Review Board as they reviewed the evidence
anongst thensel ves and cane to their final decision. W
break no new ground with regard to the scope of the deliber-
ative process privilege in rejecting Hi nckley' s discovery re-
quest and affirmng the district court's holding that the
predeci si onal deliberations of the Hospital Review Board are
protected under the deliberative process privilege.

A review of the steps that the Hospital followed in consid-
ering Hinckley's conditional rel ease, and of the access that
H nckl ey had to this information, makes that clear. Hinck-
ley's "treatnent teant at the Hospital consists of a group of
mental health professionals who are directly responsible for
H nckl ey's treatnment and who make recomendati ons t hat
they believe will advance his therapy. Hi nckley had ful
access to the nedical records that recount his treatnent at
the Hospital. In June 1996, Hinckley's treatnent teamrec-
omended that the Hospital grant hima conditional release,
whi ch woul d allow himto spend one twel ve-hour period per
month in the community, with his parents but otherw se
unsupervi sed. The treatnment team al so recomended t hat
H nckl ey receive "B-Gty" privileges, which would permt him
to take excursions into the conmmunity under the supervision
of Hospital staff. See J.A at 87. The treatnent team
prepared a witten report that nade this recommendation
and expl ai ned the psychol ogi cal assessnent behind it. Hinck-
| ey had access to this report, which appears in full in the joint
appendi x. See id. at 78-94.

Under Hospital procedure, the Hospital Review Board
whi ch consists of every section head at the Hospital, has the
ultimate responsibility for deciding on behalf of the Hospita
whet her to support a conditional release. The treatnent
team accordingly presented its witten report to the Hospita
Revi ew Board. It also nade an oral presentation to the
Revi ew Board and answered questions from Revi ew Board
menbers. The Hospital never asserted that any privilege
covered this presentation, or the questions and answers that
followed. |In fact, Hi nckley called Dr. John Kelley, a Hospita
psychi atrist who was part of H nckley's treatnment team and
who had nade an oral presentation to the Review Board
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about Hinckley's conditional release, to testify before the
district court. Kelley testified about who attended the neet-
i ng between the Revi ew Board and the treatnment team and

what various people said, whether in making presentations,
respondi ng to questions, or asking questions.

After this neeting between the treatnent team and the
Revi ew Board, the presenters and anyone who was directly
responsi ble for Hinckley's therapy left the room The Re-
vi ew Board deliberated on its own. The Hospital asserted a
del i berative process privilege, and the district court recog-
ni zed one, only with respect to these deliberations. See Brief
of the District of Colunbia as Amicus Curiae at 4 ("The
District [of Colunbia] is asserting that only the confidentia
di scussion of the Review Board, that occurs after the treat-
ment team finishes its presentation and after the Review
Board exami nes the record and questions the team is privi-
leged."); Final Brief for Appellee at 36 ("[T] he only inform-
tion withheld from[H nckley] by the Hospital was the sub-
stance of the Review Board's deliberations as its nenbers
debated the appropriateness of the treatnment team s recom
mendations.").2 Once the Review Board cane to a concl usion
it made a note in Hi nckley's nmedical chart recording its
deci sion and the reasons for its denial of a conditional release.
H nckl ey had access to this note, and it is included in the joint
appendi x. See J. A at 215-16.

2 At oral argunent, the United States again confirned the very
limted scope of the Hospital's assertion of privilege. The argunent
proceeded as foll ows:

Q What kind of material, I'mjust sort of asking.... \What
kind of material, generically, what kind of material didn't he
[ H nckl ey] get?

A. The only thing that he did not have access to was the
ment al process of the Review Board nenbers as they debated
t he appropriateness of the conditional release.

Q But no docunents, no no no docunments were withheld by
the Hospital [and] are not part of the record. But their
di scussion, back and forth, is [wi thheld].

A. That is correct, your Honor. That is our position



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3094  Document #344950 Filed: 04/14/1998 Page 13 of 20

We find that the deliberative process privilege protects the
del i berations of the Review Board as it evaluated the evi -
dence before it in order to cone to a decision about H nck-
I ey's conditional rel ease.

This court has identified two prerequisites to the assertion
of the deliberative process privilege: In deciding whether
material is protected under this privilege, we consider wheth-
er the material is "predecisional"” and whether it is "delibera-
tive." See, e.g., American Federation of Governnent Em
pl oyees, Local 2782 v. U S. Dep't of Commerce, 907 F.2d 203,
207 (D.C. Cr. 1990); Formaldehyde Institute v. Dep't of
Heal th and Human Services, 889 F.2d 1118, 1121 (D.C. Cr.
1989); Senate of the Commonwealth of Puerto Rico v. U S
Dep't of Justice, 823 F.2d 574, 585 (D.C. Cir. 1987); Coasta
States Gas Corp. v. Dep't of Energy, 617 F.2d 854, 866 (D.C
Cir. 1980).

"A docunent [or information in another form is 'predeci-
sional' if it precedes, in tenporal sequence, the 'decision' to
which it relates. Accordingly, to approve exenption of a
docunent as predecisional, a court nust be able to pinpoint
an agency decision or policy to which the docunent contri but -
ed." Senate of the Commonwealth of Puerto Rico, 823 F.2d
at 585 (citation and internal quotation marks omtted); see
al so Fornmal dehyde Institute, 889 F.2d at 1122. In this case,
it is undisputed that the information Hinckley seeks concerns
t he di scussions that the Hospital Review Board had prior to
its decision on Hinckley's conditional rel ease. These discus-
sions, noreover, were precisely designed to help the Review
Board reach its final conclusion on H nckley's conditiona
rel ease. Accordingly, we find that the Review Board's delib-
erations are predeci sional

Conmmuni cations are "deliberative" if they are "part of the
agency give-and-take by which the decision itself is made.
The agency nust establish what deliberative process is in-
vol ved, and the role played by the docunents in issue in the
course of that process."” Senate of the Commonweal t h of
Puerto Rico, 823 F.2d at 585-86 (citations, internal quotation
marks, and alterations omtted). Hinckley does not dispute
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the fact that the information he seeks concerns the deli bera-
tions of the Hospital Review Board as it arrived at its
deci si on about Hi nckley's conditional release. However, he
contends that the deliberations of the Hospital Review Board
are nonet hel ess not "deliberative” within the neaning of the
del i berative process privil ege because the Review Board's
deci si on about whether to grant Hinckley a conditional re-

| ease all egedly constituted nothing nore than "the routine
application of already-formulated Hospital policy." Brief for
John W Hinckley, Jr. at 12. Hinckley is surely right in that
the Hospital does not claimto have adopted new genera
policies to govern Hi nckley's case; the Hospital clains only to
have applied its standard deci si onmaki ng procedures in re-
viewi ng the possibility of supporting H nckley's conditiona
rel ease. Nevertheless, we find Hi nckley' s argunment unper-
suasi ve.

First, this court has applied the deliberative process privi-
lege to protect materials that concern individualized decision-
maki ng, rather than the devel opnent of generally applicable
policy. MNapother v. Dept. of Justice, 3 F.3d 1533 (D.C. Cir.
1993), for instance, involved the "Wl dhei m Report,"” which
Justice Departnent experts had prepared in order to help the
Attorney CGeneral decide whether to bar Kurt \Wal dheim frorm
entering the United States because of evidence that he may
have participated in Nazi war crimes. See id. at 1535. The
Justice Departnent did not devel op new policies of exclusion
in the course of deciding Wal dheims case; rather, it applied
the existing | aw governing the exclusion of Nazi war crim-
nals. See id. Moreover, substantial portions of the \Wal-
dhei m Report consisted sinply of factual material culled from
hi storical archives. See id. at 1538. Nonetheless, this court
protected al nost all of the report under the deliberative
process privilege. See id. at 1537-40.

Second, the Review Board's deci sion about H nckley's con-
ditional release cannot be appropriately characterized as
"routine.” To be sure, the Review Board was determning in
H nckl ey's case, as in all such cases, the likelihood that the
pati ent woul d pose a danger to hinself or others if condition-
ally released into the conmunity. But any such determ na-
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tion has to revolve around the facts and circunstances in each
instance. It necessarily involves the exercise of predictive
j udgnment, based on case-specific discussion and debate.
Moreover, it is easy to see how different Revi ew Board

menbers coul d disagree in their interpretation and anal ysis

of the relevant information and in their final judgnent. In
sum knowi ng the standards by which the Hospital judges the
appropriateness of a conditional release tells us relatively
little about whether any particular patient should actually be
granted such a rel ease. The Hospital Review Board' s deci -
sion denying Hinckley a conditional rel ease was not a "rou-

ti ne" one.

Mor eover, the foundational policy concern underlying the
del i berative process privilege supports the privilege's applica-

tion in this case. "[T]he privilege rests nost fundanental ly
on the belief that were agencies forced to operate in a
fishbowl, ... the frank exchange of ideas and opini ons woul d

cease and the quality of adm nistrative decisions would conse-
quently suffer." First Eastern Corp. v. Miinwaring, 21 F.3d
465, 468 (D.C. Cir. 1994) (citation and internal quotation
marks omtted); see also Mapother, 3 F.3d at 1537 ("[T]he

del i berative process privilege ... protects the decisi onnaking
processes of government agencies and encourages the frank

di scussion of |egal and policy issues by ensuring that agencies
are not forced to operate in a fishbow.") (citation, interna
guotation marks, and alterations omtted). The Hospita

Revi ew Board's deliberations as it considered whether to

grant Hinckley a conditional release constitute precisely the
sort of situation in which governmental decisionnakers need

to know that their internal discussions will not be eventually
exposed to public review. As this court has |ong recognized,
insanity acquittees are an "exceptionally dangerous cl ass.™
United States v. Ecker, 543 F.2d 178, 186 (D.C. GCr. 1976).

Del i berati ons about whether to allow them back into the
community may accordingly attract substantial public interest
and perhaps becone the center of public controversy. More-
over, Review Board nmenbers m ght potentially be concerned

for their personal safety in sonme instances, if the content of
their internal deliberations were released to the insanity
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acquittee. The possibility of this sort of outside scrutiny of
the Revi ew Board's deliberations would al nost certainly ham
per the candor of future discussions, and perhaps even

change the decisions that the Review Board reaches. In
addi ti on, Revi ew Board nenbers mght be unwilling to criti-

ci ze the proposals or assessnents of other Hospital profes-
sionals not included in the deliberations, such as the nenbers
of the treatnent team if they knew that the Review Board's

di scussi ons coul d be made public.

As Hinckley notes, "[t]he deliberative process privilege is
qualified privilege and can be overconme by a sufficient show
ing of need.” In re Sealed Case, 121 F.3d 729, 737 (D.C. Cr.
1997). "For exanmple, where there is reason to believe the
docunents sought nmay shed |ight on governnent m sconduct,
the privilege is routinely denied, on the grounds that shield-
ing internal government deliberations in this context does not
serve the public's interest in honest, effective governnent."

Id. at 738 (citation and internal quotation marks omtted); see
al so In re Subpoena Served Upon the Conptroller of the
Currency, 967 F.2d 630, 634 (D.C. Cr. 1992). Hinckley
asserts that his attenpt to access the deliberations of the
Hospital Review Board falls within this exception to the

del i berative process privilege, on the ground that he suspects
that the Hospital Review Board had inproper notivations

when it denied hima conditional release. Hi nckley contends

t hat what ever showi ng he needs to make in this regard is
satisfied by the nere fact that his treatnment team unani nous-
Iy recomrended his conditional rel ease.

W di sagree on several grounds. First, this sort of argu-
ment appears to have no | ogical stopping point. The deliber-
ative process privilege wuld soon be neaningless, if al
someone seeking information otherw se protected under the
privilege had to establish is that there was di sagreenent
within the governmental entity at some point in the decision-
maki ng process. One of the key insights behind this privilege
is that governnental decisionmakers will frequently di sagree
and debate many options before they reach any final concl u-
sion, and that such predecisional and deliberative di scussions
and di sputes should be protected frompublic review Sec-
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ond, the sinple fact that H nckley's treatnment team and the
Hospital's Review Board cane to different concl usions does
not suggest, in our view any inproper notivations on the
part of the Review Board. As indicated above, Hi nckley's
treatnent team and the Review Board have different func-
tions and concerns. \Wereas nenbers of the treatnent
teamare directly responsible for Hinckley's therapy and are
charged with advocating the treatnent programthat they
believe will best advance Hi nckley's therapy, the Hospita
Revi ew Board is drawn fromall sections of the Hospital and
considers a wider array of issues, including nost notably the
danger that a conditional rel ease would pose to the conmmuni -

ty.

H nckl ey al so contends that the district court inproperly
i nvoked the deliberative process privilege because it failed to
bal ance the governnent's interest in nondisclosure against
H nckl ey's need to obtain the Review Board's deliberations
as evidence to support his notion for conditional release. As
this court recently noted, adjudicating such an assertion of
need requires a "bal ancing of the conpeting interests, taking
into account factors such as the rel evance of the evidence,
the availability of other evidence, the seriousness of the
litigation, the role of the governnment, and the possibility of

future timdity by governnment enployees.” 1In re Seal ed
Case, 121 F. 3d at 737-38 (citation and internal quotation
marks omtted). |In this case, the bal ance wei ghs strongly

agai nst granting H nckley access to the Review Board's in-
ternal deliberations, notw thstanding the seriousness of the
present litigation. First and nost inportantly, we see no
reason to believe that these internal deliberations are partic-
ularly relevant to Hinckley's notion before the district court
for conditional release. Hinckley has nmade no col orabl e
showi ng that the Review Board acted inproperly. NMNore-

over, the district court conducted a de novo review of the

evi dence, rather than sinply review ng the Review Board's
deni al of Hi nckley's request for conditional release. Second,
the Hospital has already given Hi nckley access to a trenmen-
dous amount of information, including all of the evidence that
was before the Review Board as well as the Review Board's
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final decision and explanation for it. Third, Hinckley has not
even suggested that the United States has acted to thwart

his notion before the district court in an inproper or unto-
ward manner. Fourth, granting H nckley access to the Re-

view Board's internal deliberations would seriously endanger
the future candor of such di scussions.

I1'l. Conclusion

The nost plausible interpretation of the district court's
opinion in this case is that its de novo review of the evidence
did not rely on the Hospital Review Board's decision to refuse
H nckley a conditional release. Even if the district court did
rely to sone extent on the Review Board's decision, however
we find that the court properly protected the deliberations of
t he Revi ew Board under the deliberative process privilege
The decision of the district court is accordingly

Af firned.
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Karen LeCraft Henderson, G rcuit Judge, concurring in the
j udgrent :

| agree with the majority that "there is no indication that
the district court actually relied on the fact that the Hospita
Revi ew Board had deni ed Hi nckley a conditional release" and
that "it is clearer still that the district court did not rely on
the substance of the Review Board's internal deliberations in
comng to its decision, precisely because the district court had
no know edge of the content of those deliberations.” Mj.
p. at 10 (enphasis original). In United States v. Ecker, 543
F.2d 178 (D.C. Gr. 1976), this Court enphasized the district
court's expanded role in resolving a conditional rel ease peti-
tion pursuant to D.C. Code s 24-301

Thus, in conditional release proceedings (as well as
uncondi ti onal rel ease proceedings) the role of the district
court (i.e., the standard of review)

is not sinply to review the hospital's decision for
unr easonabl eness, but rather itself to decide the
ultimate question: whether the present status of the
patient is such that continued confinenent [w thout
conditional release] is justifiable.

. In order to approve a conditional release, we hold
that the district court nust independently weigh the

evi dence and nmake a de novo determ nation that the

patient will not in the reasonable future endanger hinself
or others.

Id. at 186-87 (internal footnote and quotations omitted) (em
phasis and brackets original). This is so because, as the
Ecker court recognized, "when a district court is asked to
review a conditional release certification the basic policy
underlying section 301(e) cones into play, and the court nust
deci de whether the hospital's proposal 'provide[s] treatnent
and cure for the individual in [sic] manner which affords
reasonabl e assurance for the public safety.” " 1d. at 182-83
(internal footnote omtted) (brackets original). The record
reveals that the district court followed Ecker to the letter
"i ndependent|ly wei gh[ing] and evaluat[ing] the evidence."

Id. at 184. The district court relied heavily upon the opinion
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of the government's psychiatrist, Dr. Raynond F. Patterson

who described Hi nckley's "past and continued propensity for
deception and secretiveness, especially to those responsible
for treating him" United States v. Hi nckley, 967 F. Supp

557, 560 (D.D.C. 1997). And in evaluating the opinions of

H nckl ey's experts, the district court |ooked to H nckley's own
wor ds:

Mor eover, in considering the opinions of his experts,
the Court is reminded of a journal entry made by M.
H nckley in 1987 in which he wote:

| dare say that not one psychiatrist who has ana-
lyzed me knows any nore about me than the average
person on the street who has read about nme in the
newspapers. Psychiatry is a guessing gane and | do
nmy best to keep the fool s guessing about ne. They
wi Il never know the true John Hinckley. Only | fully
under st and mysel f.

Tr. 156-157; (stipulated to by counsel for Petitioner).
VWhat is particularly disturbing is that this statenent was
witten at a tinme when the Petitioner had al ready under-
gone five years of treatnment and had convinced his
treatment clinicians that he had recovered sufficiently for
condi tional release. Statenents such as these cause the
Court to proceed carefully in weighing current assess-
ments of the Petitioner by his experts.

Id. at 562. As the majority observes, the district court
"never nentioned the Review Board's decision in this discus-
sion." M. Op. at 9. The record plainly manifests that the
district court did not rely on the Hospital Review Board's
recomendati on (i ndeed, the court did not deemit relevant
except insofar as it caused the court to conduct an even nore
"exacting" review, 967 F. Supp. at 559). Accordingly, there is
no need to reach the extraneous deliberative process privilege
claimand | respectfully decline to join the majority's discus-
sion of it.
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